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The Inclusion of Disability as Grounds for
Termination of Parental Rights in State Codes

This Policy Research Brief examines state policies regardirsgrvices to parents with disabilities and their families, and
termination of parental rights, focusing on the extentto  often places the focus on a parent’s disability rather than on
which states use disability status as grounds for terminatiomssessment of a parent’s ability to keep his or her child safe.
It was written by Elizabeth Lightfoot, Ph.D., School of Socialhis problematic interface between the child welfare system
Work, University of Minnesota, Minneapolis; and Traci and parents with disabilities has been documented for more
LaLiberte, Ph.D., Research and Training Center on Commihan two decades, however efforts to address this interface
nity Living, Institute on Community Integration, University have been negligible (Booth & Booth, 1993; McConnell &

of Minnesota, Minneapolis. Dr. Lightfoot may be reached atlewellyn, 1998, 2002; Tymchuk, 1999, 2001; Tymchuk,
(612) 624-1220 or elightfo@umn.edu. Dr. LaLiberte may be_lewellyn, & Feldman, 1999). This focus on a parent’s
reached at (612) 625-9700 or lali0017@umn.edu. The disability by the child welfare system extends to the family

analyses in this Brief were supported in part by Grant courtroom, particularly in regard to termination of parental
#926-552 from the Minnesota Agricultural Experiment rights (TPR).
Station (MAES), University of Minnesota. State courts have become increasingly involved in

terminating parental rights due to child maltreatment in the

25 years since the passage of the federal Adoption Assistance

and Child Welfare Act of 1980 (Hardin, 1992, 1996), which

set out requirements for states regarding child welfare,

including both family preservation and permanency plan-

The number of families headed by a parent with a disabilityning. The Adoption and Safe Families Act of 1997 (ASFA),

has increased substantially during the past century, particudesigned in part to shorten the stay of abused or neglected

larly those headed by parents with intellectual and/or children in foster care, has mandated that state courts become

developmental disabilities. Likewise, parents with disabili- even more involved in TPR. There are many specific

ties are increasingly involved in the child welfare system, requirements regarding TPR that states must comply with in

though the overall prevalence of such involvement is order to receive federal funding, including initiating proceed-

unknown due to inadequate record-keeping and the paucityings to sever parental rights when a child has been in foster

of research. For example, we do know from the 1994-1995 care for 15 of the most recent 22 months, when a child is an

National Health Interview Survey - Disability Supplement

(NHIS-D) that only 51% of parents with intellectual and/or - _ ]

developmental disabilities were currently living with their A Summary of research on policy issues affecting persons with

children, but we don’t know the ages of the children living developmental disabilities. Published by the Research and

with and apart from those parents (Larson, Lakin, Anderson.[rai”i”g Center on Community Living, Institute on Community

& Kwak, 2001). Others have estimated that 40-60% of par- Integratiqn (UQEDD),_ College of Education and Human Develop-

ents with developmental disabilities have had their childrenMent, University of Minnesota.

removed from their care at some point in time, and reunifica-

tion rates are unknown (Kennedy, Garbus & Davis, 1999). The College of Education
The child welfare system is often ill-equipped to provide & Human Development
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abandoned infant, and when a parent has committed murdemental deficiency.” This archaic language does not easily
manslaughter, or felonious assault to their child or another translate to contemporary legal, medical or social definitions
child. Most states have incorporated these new ASFA TPRof disability. Further, many people consider the type of
requirements into their state statutes (Duquette & Hardin, |anguage contained in the state statutes to be offensive, and
1999). certainly not people-first language. In addition, the state

In addition to the ASFA-related TPR grounds, most  codes tend to use imprecise definitions of disability, and

states have additional grounds for TPR, some which date emphasize parental conditions rather than parental behav-
back many decades. States vary in their non-ASFA relatedjors.

grounds, with some having extensive and explicit lists of
grounds for termination and others having very limited and/ o
or very broad grounds for termination. Examples of other ® Findings
common grounds include chronic substance abuse, failure to
maintain contact with a child or failure to maintain support parental Disability in State TPR Statutes
of a child (Duquette & Hardin, 1999). _ S
More than two-thirds of the states also include parentalVVhile many state courts have ruled that a parental disability
disability as part of their state grounds for TPR. Although ~@loneis not justification for TPR (among them are Ari-
recent research has found that parents with developmentalZ0na;* Coloradoy’Louisiana,’and Nebrask) the majority
disabilities or mental illness are not more likely to maltreat ©f states include parental disability in their codes as grounds
their children than parents without disabilities (Glaun &  for TPR if a disability impacts a parent's ability to care for
Brown, 1999; Oyserman, Mowbray, Meares, & Firminger, his or her child, or at least as a condition to take into
2000), recent studies have found very high rates of TPR of consideration when determining whether a person is unfit to
parents with disabilities in the United States (Accardo & ~ Parent. As of August 2005, 37 states included disability-
Whitman, 1989) and abroad (Llewellyn, McConnell, & related grounds for TPR, while 14 states did not include
Ferronato, 2003; Mirfin-Veitch, Bray, Williams, Clarkson, & disability as grounds for termination.

Belton, 1999). Arizona is an example of a state that includes specific
This brief will examine how states are including grounds relating to disability in determining TPR. Arizona’s
disability in their TPR statutes, present recent trends relate§t@te code indicates that “evidence sufficient to justify the
to TPR statutes and parental disability, and suggest a termination of the parent-child relationship shall include any
direction for states to consider regarding the inclusion of ~ ©neé of the following, and in considering any of the follow-
disability in state codes for TPR. ing grounds, the court shall also consider the best interests

of the child.” The code then lists 11 separate grounds,
including many of the ASFA-required grounds, such as
® Method abandonment of a child or serious physical or emotional
abuse by the parent. The third ground listed is a criteria
specifically related to disability. It reads:

This study used legal document analysis, consisting of a
comprehensive Boolean search of the state codes of the 50  That the parent is unable to discharge the parental

states and District of Columbia relating to TPR, examining responsibilities because of mental illness, mental

the most recent state codes available on Lexis-Nexis in deficiency or a history of chronic abuse of dangerous
August 2005. TPR and related statutes were searched for drugs, controlled substances or alcohol and there are
contemporary and historical disability-related terms and their  reasonable grounds to believe that the condition will

common cognates, such as “disability,” “mental,” “handi- continue for a prolonged indeterminate pefiod.
cap,” “disorder,” and “incapacity.” Further, definitions for

child welfare terms such as “unfit parent” and “best interest Thus, in Arizona, parental rights can be terminated if the

of the child” were explored to see if these were statutorily State proves that certain permanent or long-term disabilities
defined elsewhere as including parental disability. Two Wil cause a parent to be unable to take care of his or her
researchers independently conducted the searches, and thehildren appropriately. However, in Arizona and many other
searches were reconciled. A code list was then developed wfates, the state courts have ruled that disability alone is not
measure for preciseness, scope, use of language, and justification for termination of parental right®onetheless,
references to accessibility or fairness, and the statutes werglisability is included in the state statute as a specific
reanalyzed and groupings developed. condition, when many other conditions are not listed.

While the language used in this brief reflects contempo- ~ Montana is an example of a state that includes disability
rary United States usage of disability-related terms, the vas@s a condition to consider when terminating parental rights.
majority of the state codes relating to TPR use extremely Montana’s state code includes several criteria for termina-
outdated terminology when discussing a parent’s disability.tion for the parent-child legal relationship, including all of
Many codes use language from the 1940s and 1950s, sucHa@ grounds required by ASFA, such as abandonment or the



parent’s conviction of a felony. Termination can also be

there exists clear and convincing evidence of “emotional

ordered if a child is determined to be a youth in need of care illness, mental illness or mental deficiency of the parent

and his or her parents have not complied with or been
successful with a treatment plan and “the conduct or
condition of the parents rendering them unfit is unlikely to
change within a reasonable timélh determining whether
the conduct or condition is unlikely to change within a
reasonable time, courts are to consider factors such as
history of violent behavior, excessive use of intoxicating
liquor or a dangerous drug, or long-term imprisonment. In
addition, courts are to consider:

...emotional iliness, mental illness, or mental deficiency
of the parent of a duration or nature as to render the
parent unlikely to care for the ongoing physical, mental,
and emotional needs of the child within a reasonable
time3

of such duration or nature as to render the parent unlikely
within a reasonable time to care for the ongoing physical,
mental, and emotional needs and conditions of the
child.”” There is no definition of mental illness provided

in the particular section of the code, nor is there direction
as to an appropriate definition that may be present in
other parts of the code.

Other states have mental illness more explicitly
defined, usually using a general state definition of the
term. For example, Maryland’s TPR code reads as
follows: “...the natural parent has a disability that renders
the natural parent consistently unable to care for the
immediate and ongoing physical or psychological needs
of the child for long periods of timé.Disability is
defined for the TPR code as meaning either a “mental

Further, the Montana state code says that a treatment plan isgisorder” or “mental retardation,” as defined in the state

not required if “two medical doctors or clinical psycholo-

code. “Mental disorder,” as defined generally in the

gists submit testimony that the parent cannot assume the role\jaryland state code, “includes a mental illness that so

of a parent within a reasonable tim&Thus, if two outside
professionals testify that a parent is unable to assume the
role of parent, the Montana child welfare system is not
required to attempt to provide any services to this parent,
such as pursuing accommodations that may support

parenting efforts, providing specialized parenting classes, or

finding alternative arrangements, such as family foster care
or intensive parenting supports.

Types of disability

All of the states that include disability in their grounds for
termination specify types of disabilities for courts to
consider. Currently, 36 states have specific grounds for
mental illness, 32 have specific grounds for intellectual or
developmental disability, 18 have grounds for emotional
disability, and 8 have grounds for physical disability (see

Table 1). Two states, Missouri and Tennessee, also use the

generic term “mental condition,” which can imply both a
mental illness or an intellectual or developmental disability.
North Carolina is the only state that also specifies “organic
brain syndrome” as a specific disability to consider when
terminating parental rights. The most common combination
of disability types is “emotional illness, mental illness and
mental deficiency,” with this combination of disability types
used almost verbatim by 11 states. The following is a
summary of the usages of the various terms across states:

» Mental lliness. Mental iliness is the most commonly
included disability in TPR grounds or considerations for
termination. Most states refer to mental illness as “mental
illness” or “mentally ill,” though it is also called “mental
disorder,” “mental health,” “mental status,” “psychologi-
cal incapacity,” or “psychopathology.” Many states either
have no definition of mental illness or a very broad defini-
tion. For example, Colorado’s code allows for TPR if

substantially impairs the mental or emotional functioning
of an individual as to make care or treatment necessary or
advisable for the welfare of the individual or for the

safety of the person or property of anothér.”

Several states have narrower definitions of how mental
illness can be used for TPR, usually including severity
and/or chronicity. For example, lowa’s state code
specifies that parental rights may be terminated if a parent
has a chronic mental illness, has been repeatedly institu-
tionalized, and presents a danger to him- or herself or
others®® Similarly, Wisconsin limits the use of mental
illness as grounds for termination solely for individuals
who are currently hospitalized and have been hospitalized
for two of the previous five yeats.

« Intellectual or Developmental Disability. Thirty-two

state codes include a reference to a disability that in
modern terminology would consist of an intellectual or
developmental disability. However, the term “intellectual
disability” is never used, and “developmental disability”

is only used by three states. The most commonly used
description of intellectual or developmental disabilities in
state statutes is “mental deficiency” used by 21 states.
The term “mental deficiency” was common usage in the
United States from the 1940s through the 1960s, with the
main professional association called the American
Association on Mental Deficiency through the 1970s.
However, this term fell out of favor and by the 1970s was
replaced by the term “mental retardation.” Now both
terms are considered pejorative, with many advocates and
researchers recently adopting the term “intellectual
disability” as a more respectful term. However, the term
“mental retardation” still is commonly used in diagnos-
tics. The term “developmental disability” is a broader
term than “mental retardation” that includes other types



of disabilities that occur during the developmental period, disability as grounds for termination of parental rights
such as cerebral palsy that may not involve an intellectual also include anything about mitigating a disability with
disability. This term was first defined federally in 1970 the use of appropriate accommodations anywhere in the
(The Developmental Disabilities Services and Facilities  child protection code, nor have a precise definition for a
Construction Amendments of 1970), and has since been physical disability.

amended to focus on functional limitations caused by life-

long impairments that first occur prior to age 22. Focus on conditions rather than behaviors

Most of the state codes that include provisions for TP% . bout the inclusi f disability in th
in conjunction with an individual’s intellectual or devel- major concern about the Inciusion of disabiiity In the

opmental disability do not include a definition in their grounds for termination is that it can shift the focus from a
state codes. For example, most of the states that inCludeparent’s behavior to a parent’s condition. Almost all of the
X non-disability related grounds for TPR are based on parents’

the term “mental deficiency” do not include a state defini- ;
tion of mental deficiency anywhere in their state code. adrast or current behaviors, such as neglect, abuse or abandon-
ent. While no states have criteria indicating that having a

there is no modern definition of this term, courts will havegq. bility by itself i ds for t inati it also i
to rely on precedent that may be well out of date. ISability Dy I1Sell IS grounds for termination, 1t also 1S one

Interestingly, the states that use the more modern terr%fsthe only grounds for termination that is based on a

“developmental disabilities” or “mental retardation” in contributing factor to a parent’s behavior, rather than the

their TPR statutes tend to have much more precise parent’s b.ehavior .itself.. By contrast, of tr_\e many states that
definitions of the disability. All three of the states using mclude fa|lure 0 f|r_1anC|aIIy support a child as areason for
“developmental disabilities” rely on a state definition of termination, none list the causes of lack of financial support
developmental disabilities, which generally mirrors the in their sFatutes, such as chronic unemployment, h_avmg too
federal definition. Likewise, most of the eight states that many children to support adequately or lack of a high school

use the term “mental retardation” or “mentally retarded” diploma.
have a precise definition of mental retardation that is

similar to standard diagnostic usage. States Without Disability Grounds for TPR

Currently, there are 14 states that do not refer to a parent’s
disability in their state TPR statutes. All of these states
include language in their codes allowing states to terminate
parental rights based on abusive or neglectful behavior of a
parent. For example, Maine’s state code says:

Emotional Disability. Eighteen states include a reference
to emotional disability, with thirteen referring to it as
“emotional iliness,” two as “emotional health,” and one
each as “emotional disability,” “emotional disturbance,
and “emotional status.” “Emotional illness” is not defined
in any of the state codes, except to say that it must not be  The court finds, based on clear and convincing evi-
transitory. In fact, in Colorado, Nevada, North Dakota, dence, that: a) Termination is in the best interest of the
and Virginia the only place the term “emotional iliness” is child; and b) Either: i) The parent is unwilling or unable
used in the entire state code is in the TPR statute. Like the to protect the child from jeopardy and these circum-

term “mental deficiency,” the term “emotional illness” stances are unlikely to change within a time which is
again does not have any agreed-upon current definition by reasonably calculated to meet the child’s needs; ii) The
medical, psychological or advocacy groups. It reflects parent has been unwilling or unable to take responsibil-
language originating from the Psychoanalytic period of ity for the child within a time which is reasonably

the 1950s when it was believed that children could not calculated to meet the child’s needS...

have many forms of mental iliness because they had yet to

become fully developed (E. Taylor, personal Communica-The provisions in Maine’s TPR statute allow the courts to

tion, May 17, 2005). While the current view is that an terminate based on a parent’s specific behaviors relating to
emotional illness is caused by the environment, whereast@king care of his or her child. The courts in Maine have

mental illness is caused by the brain, there are not currefipund that it is indeed proper to terminate a parent's rights
agreed-upon definitions of what an emotional illness or under this statute if a mental illness affects how the parent

emotional disability is. cares for his or her chifd. However, with disability not

included in the state statute, the focus necessarily has to be
Physical Disability. Only eight states include physical more on the individual's behavior rather than the indivi-
disability in their grounds for TPR. Like mental illness  dual’s condition.

and emotional iliness, physical disability is usually not In the past several years, both Rhode Island and Idaho
defined, except by duration and/or severity. States refer oave consciously eliminated disability language from their
physical disability as “physical disability,” “physical state codes (see Figure 1 for a description of the Idaho
incapacity,” “physical health,” “physical disorder” or process). The rationale in both states was that the disability

“physical illness.” None of the states using physical language was unnecessary, and could result in unequal



treatment in the state courts for people with disabilities. ~ majority of the other recommendations in the document
In Idaho, they not only eliminated the disability language, focus on behaviors, this recommendation was squarely
but also inserted protections for people with disabilities, andased on a condition. Further, the guidelines suggest that an
inserted a provision that parents with disabilities have the individual with a disability be evaluated for future capacity,
option to show how their use of adaptive equipment can aidand termination be made if it is anticipated that an indi-
in their parenting. vidual with a disability would be unable to care for a child

in the future:

Americans with Disabilities Act and TPR In evaluating the parent’s disabilities, it is important to

All states are covered by Title Il of the Americans with consider not only the parent's capacity to meet the
Disabilities Act (ADA), and thus are barred from discrimi- child’s immediate needs, but also the parent's capacity
nating against people with disabilities in the provision of to care for the child as the child grows up. For example,

services. Many believe that the provision of child protection @ particular developmentally disabled parent may be
services is a public service that is covered under this federal ~ capable of caring for an infant but not able to supervise
legislation. Two states, Arkansas and Idaho, have made this ~ or meet the needs of an older child. (p. 72)

connection explicit, including a reference in their codes’

TPR sections that the department of human services cannot . D€SPité these guidelines, no states have actually
terminate parental rights if they have not provided reason- 2dopted new disability language related to TPR or strength-

able accommodations in accordance with the ADA to ened existing language according to the guidelines. Only

parents with disabilities. South Dakota has attempted to include new disability
However, many state appellate courts have ruled that 2nguage in the past seven years, though the 1999 bill

the ADA is not an appropriate defense in regard to TPR forlntrodgced in South Dakota’s state legislature dlq not

people with disabilities on a number of grounds. Among prevail and was not supported by many of those in the State

them is the assertion that the ADA does not apply to TPR administration. However, there i§ a chance that some other
proceedings since TPR is based on the child’s welfare, not States may attempt to comply with the federal guidelines and
the parent's; and that the ADA does not apply because TPRClude disability language.

is not a public service, program or activity described under
the ADA.® Currently, only the Texas appellate court has  m Discussion and Conclusion
ruled that the ADA may be used in a TPR hearing, but in the
particular case being reviewed it was not appropffate.

Parents with disabilities are at a high risk of discrimination
in TPR proceedings if courts remove children on the basis
of parental disability, rather than on the basis of specific
Currently, there are conflicting trends in states regarding thearental behavior. From this overview, it appears that many
inclusion of disability in the TPR statutes. Despite some  states include disability inappropriately in their TPR
states’ actions towards eliminating disability language from statutes, including using inappropriate, outdated terminol-
state parental rights termination codes, there has been recesgy to refer to a person’s disability; using imprecise
activity at both federal and state levels to further include  definitions of disability; and often focusing on disability
disability language. In 1997, a Clinton administration rather than behavior. While no state focuses solely on
taskforce, Adoption 2002: The President’s Initiative on disability as a cause for TPR, there is a danger that courts
Adoption and Foster Care, releaseddtddelines for Public  will rely on disability. Of the states that do not include
Policy and State Legislation Governing Permanence for  disability-related language in their TPR statues, they alll
Children (Duquette & Hardin, 1999). These guidelines werehave general provisions that would allow TPR of parents
being developed concurrent with the adoption of the ASFA with disabilities, though such a TPR would focus on the
legislation, and thus include many recommendations to  individual’'s behavior rather than disability status.

states related to the new emphasis on permanency for As advocates in some states are pushing for the removal
children. However, the guidelines also include a recommenef outdated disability language in other sections of their
dation that “parental incapacity” be included in state codes.state codes, it is likely that states may be addressing the
The guideline reads: “We recommend that State law disability language in their TPR codes as well. It is an
authorize termination of parental rights based on parental appropriate time for states to thoughtfully reconsider
incapacity that makes the parent unable to care for the childvhether the inclusion of disability in their state codes for
who is the subject of the termination proceeding....” TPR is necessary, or discriminatory.

(Duquette & Hardin, 1999, p. 72). It goes on to say that

“many [state codes] do not make it clear that, in some cases,

sufficient evidence of parental incapacity is enough to

establish grounds for termination” (p. 72). While the

Trends



Figure 1: Idaho Process for Removal of Disability Language from State TPR Codes

During public forums and focus groups held in 1999 to gather input
for the Idaho State Independent Living Council’s (SILC) three-year
plan, parents with disabilities raised concerns about losing custody
of their children based on parental disability. The Idaho SILC
developed a committee to examine the issue; it was called FAMILY
(Fathers and Mothers Independently Living with their Youth) and
consisted of people with disabilities, advocates, legislators, and
members of disability organizations. The committee determined that
legislative reform was necessary to meet their goal of creating “a
process that was consistent and guaranteed that no parent would
lose custody of his/her children solely due to the fact that they had a
disability (Idaho SILC, 2005).” FAMILY intended to eliminate
inappropriate disability language in Idaho statutes, include protec-
tions against disability discrimination, and create a fair and
consistent parental evaluation system that allowed parents with
disabilities to show how adaptive equipment and support services
helped them parent their children.

While FAMILY was ultimately successful in changing legisla-
tion, their advocacy efforts took four years. In partnership with
supportive legislators, bills were first introduced in the Idaho

legislature in 2000 and 2001. However, despite numerous testimoni-

als by parents with disabilities who had lost parental rights based
upon their disability, and overwhelming support in the Senate, the
House blocked legislative reform both years. In 2002, the Chair of
the House Health and Welfare Committee happened to see | am
Sam, a movie about a father with a developmental disability who
lost custody of his daughter through a child protection action.
Impressed with the movie, the Chair took the entire House Health
and Welfare Committee along with Kelly Buckland, the director of
the Idaho SILC, to see the film. The portrayal of the father’s abilities
to parent his daughter and his struggle within the system were eye-
opening to committee members.

FAMILY introduced legislation again in 2002, this time focusing
on divorce, adoption, guardianship, and termination of parental

rights, with a strong emphasis on provisions that allow parents to
present evidence detailing how adaptive equipment and support
services enable them to parent effectively. This bill passed the
House and Senate, and became law. In 2003, FAMILY introduced
legislation regarding child protection, with a special emphasis on
creating an evaluation system that is consistent and fair for parents,
and requiring that child protection investigators be knowledgeable
about disability accommodations. This legislation also passed, and
FAMILY was thus successful in accomplishing their goals, and Idaho
became the first state in the nation to include disability protections in
their termination of parental rights statutes.

FAMILY was successful as a result of its impressive collabora-
tion, education, and lobbying. Under the leadership of Kelly
Buckland, the SILC collaborated with families, advocates, and dis-
ability organizations to identify their goals and strategize solutions.
FAMILY eventually included members of over 40 local, state, and
national agencies, as well as individual advocates. Education was a
key to this successful legislative reform. FAMILY committee
members educated legislators about parenting with disabilities,
informing legislators about how parents with disabilities can meet
their parental responsibilities in a variety of ways, including the use
of adaptive equipment. This education included individual meetings
with legislators, as well as through other means, such as a popular
movie. And, FAMILY members were successful lobbyists. They built
on existing relationships with legislators and built new relationships.
They tried different strategies for introducing legislation, and
compromised when necessary. But ultimately, FAMILY was relent-
less in advocating for the basic rights of parents with disabilities to
be treated fairly in regard to issues related to child rearing, and did
not stop lobbying until they reached their goal.

For more information about the SILC’s FAMILY Committee and
its legislative efforts, see www.2.state.id.us/silc/legislupdate.htm.




Table 1. State Codes’ Inclusion of Disability Language for Termination of Parental Rights

State Disability as ID/DD* Mental Emotional  Physical Other Language
TPR grounds lliness Disability ~ Disability
AL Yes X X X Emotional illness
Mental illness

Mental deficiency

AK Yes X X X Mental illness
Serious emotional

disturbance
Mental deficiency

AZ Yes X X Mental illness
Mental deficiency

AR Yes X X X Mental illness
Emotional illness
Mental deficiencies

CA Yes X X Developmentally disabled
Mentally ill
Mentally disabled
Mental incapacity
Mental disorder

Cco Yes X X X Emotional illness
Mental illness
Mental deficiency

CT No
DE Yes X X Mental illness
Psychopathology
Mental retardation
Mental deficiency
DC Yes X X X Physical, mental and
emotional health
FL No
GA Yes X X X Medically verifiable deficiency
of the parent’s physical,
mental, or emotional health
HI Yes X X Mentally ill
Mentally retarded
ID No

*Intellectual or Developmental Disability



Table 1, continued. State Codes’ Inclusion of Disability Language for Termination of Parental Rights

State Disability as ID/DD* Mental Emotional ~ Physical Language
TPR grounds lliness Disability ~ Disability
IL Yes X X X Mental impairment
Mental illness
Mental retardation
Developmental disability
IN No
IA Yes X Chronic mental illness and
has been repeatedly
institutionalized
KS Yes X X X X Emotional illness
Mental illness
Mental deficiency
Physical disability
KY Yes X X Mental illness
Mental retardation
LA No
ME No
MD Yes X X Mental disorder
Mental retardation
MA Yes X X Mental deficiency
Mental illness
MI No
MN No
MS Yes X X Severe mental deficiencies
Extreme physical
incapacitation
MO Yes Mental condition (undefined)
MT Yes X X X Emotional illness
Mental illness
Mental deficiency
NE Yes X X Mental illness
Mental deficiency
NV Yes X X X Emotional illness

Mental iliness
Mental deficiency

*Intellectual or Developmental Disability



Table 1, continued. State Codes’ Inclusion of Disability Language for Termination of Parental Rights

State Disability as ID/DD* Mental Emotional  Physical Other Language
TPR grounds llness Disability ~ Disability
NH Yes X X Mental deficiency
Mental illness
NJ No
NM Yes X X X X Physical disorder or
incapacity

Mental disorder or incapacity
Hospitalization

NY Yes X X Mental illness
Mental retardation

NC Yes X X X Mental retardation
Mental illness
Organic brain syndrome

ND Yes X X X X Physical illness or disability
Mental iliness or disability
Emotional illness or disability
Other iliness or disability

OH Yes X X X X Chronic mental illness
Chronic emotional iliness
Mental retardation
Physical disability

OK Yes X X Mental illness
Mental deficiency

OR Yes X X X Emotional illness
Mental illness
Mental Deficiency

PA No
RI No
SC Yes X X X Mental deficiency

Mental illness

Extreme physical incapacity
SD No
TN Yes X X Mental condition

Mental and emotional status
TX Yes X X X Mental or emotional illness

Mental deficiency

*Intellectual or Developmental Disability
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Table 1, continued. State Codes’ Inclusion of Disability Language for Termination of Parental Rights

State Disability as ID/DD* Mental Emotional  Physical Other Language
TPR grounds lliness Disability ~ Disability
ut Yes X X X Emotional illness
Mental illness

Mental deficiency

VT No

VA Yes X X X Mental or emotional illness
Mental deficiency

WA Yes X X Psychological incapacity
Mental deficiency

wv Yes X X X Emotional illness
Mental illness
Mental deficiency

Wi Yes X X X Presently, and for at least two
of the previous five years,
has been an inpatient at a
hospital, licensed treatment
facility or state treatment
facility due to mental iliness
or developmental disability

WY No

*Intellectual or Developmental Disability

Totals: Yes = 37, No = 14



11

Glaun, D. E. & Brown, P. F. (1999). Motherhood, intellec-

" Notes tual disability and child protection: Characteristics of a
court sampleJournal of Intellectual and Developmental

'A.R.S. § 8-533(B) Disability, 241), 95-105.

?A.R.S. §8-533(B)(3) Hardin, M. (1992)Judicial implementation of permanency

3 Courts in Arizona re Maricopa County Juvenile Action  planning reform: One court that worké/ashington, DC:
No. JS-5209, 143 Ariz. 178, 692 P.ds 1027 (Ct. App. American Bar Association Center on Children and the Law.

1984) Hardin, M. (1996). Responsibilities and effectiveness of the

#41-3-609(2)(f)(ii) juvenile court in handling dependency cadée Future of
SMCA § 41-3-609(2)(a) Children, 6,111-125.

°41-3-609(4)(b) Kennedy, R., Garbus, L. & Davis, S. (199)fferent

7C.R.S. 19-3-604(1)(b)(I) (2004) momsArlington, TX: ARC Publications.

*Md. FAMILY LAW Code Ann. § 5-313 (2004) Larson, S., Lakin, C. K., Anderson, L. & Kwak, N. (2001).
°Md. FAMILY LAW Code Ann. § 10-101 Characteristics of and service use by persons with MR/DD
1jowa Code § 232.116 (2004) living in their homes or with family members: NHIS-D

Analysis.MR/DD Data Brief, 81). [Research and Training

11 1
Wis. Stat. § 48.415 (2004) Center on Community Living, University of Minnesota].

2]n re Maricopa County Juvenile Action No. JS-5209, 143
Ariz. 178, 692 P.ds 1027 (Ct. App. 1984) E'ewe:'yn' G., '(\j/'ccfnne”, ffJ- & Ferr(znatfihLd_(Zlei_)- .
12people in Interest of C.B, 740 P.2d 11 (Colo. 1987) revaience and outcomes for parents with cisabilities an

their children in an Australian court samplhild Abuse
“State ex re. C.R., La. App. 00-1916, 778 So. 2d 84, 2000 and Neglect, 27235-251.

La. App. LEXIS 3600 ((La. App. 1 Cir. Dec. 22, 2000)

5In re. State v. Holley, 209 Neb. 437, 308 N.W. 2d 341 McConnell, D. & Llewellyn, G. (1998). Parental disability

and the threat of child remov&amily Matters, 5133-36.

(1981)
1622 M.R.S. § 4055 M_(t:r(]i_or:nlelzll,tD. fi’cd_LIe\E)v_?ltlyn, (il (ﬁpl((j)Z). ?te:%(;tgpes,l pz?rents
In re David G., 659 A.2d 859, 1995 Me. LEXIS 130 (Me. oo .o o0 & an'ZaF;myaCav\f é}’ Porary e
1995) B '
18 J.T. v. Arkansas Dept. of Human Servj@47 S.W.2d Mirfin-Veitch, B., Bray, A.,_Williams, S, _Cla_rkson, J. &
761 (Ark. 1997)In re Antony B.735 A.2d 893 (Conn. Belton, A. (1999). Supporting parents with intellectual

App. 1999)in re Doe(Haw. 2002), 60 P.3d 285, 291 disabilities.New Zealand Journal of Disability Studies, 6
Stone v. Daviess County Division of Children & Family 60-74.

Services656 N.E.2d 824 (Ind. App. 1995 tate ex rel. Oyserman, D., Mowbray, C. T., Meares, P. & Firminger,
B.K.F, 704 So.2d 314 (La. App. 199Tj;re Terry, 610 K. B. (2000). Parenting among mothers with a serious

N.W.2d 563 (Mich. App. 2000)n re A.P, 728 A.2d 375  mental illnessAmerican Journal of Orthopsychiatry, (&),
(Pa. Super. 1999 re B.S, 693 A.2d 716, 720 (Vt. 206-315.

1997);In re Torrance 522 N.W.2d 243 (Wis. App. 1994)

91 re C.M.(Tex. App. 1999), 996 S.W.2d 269, 270 Tymchuk, A. (1999). Moving toward integration of services

for parents with intellectual disabilitie3ournal of Intellec-
tual & Developmental Disability, Z4), 59-74

W References Tymchuk, A. (2001). Family life: Experience of people with

mild cognitive limitations. In R. Luckasson (EdThe
Accardo, P. J. & Whitman, B. Y. (1989). Factors influencingforgotten generation: The status and challenges of adults
child abuse/neglect in children of mentally retarded parentswith mild cognitive limitationsBaltimore: Brookes Publish-

Pediatric Research, 295. ing Co.

Booth, T. & Booth, W. (1993). Parenting with learning Tymchuk, A., Llewellyn, G. & Feldman, M. (1999).
difficulties. British Journal of Social Work3, 459-480. Parenting by persons with intellectual disabilities: A timely
Duquette, D. & Hardin, M. (1999%uidelines for public international perspectivdournal of Intellectual & Develop-

policy and state legislation governing permanence for mental Disability, 243-6.

children.Washington, D.C.: U.S. Department of Health and
Human Services, Administration on Children, Youth and
Families, Children’s Bureau.



Policy Research Brief on the Web

This and other issues oPolicy Research Brieare also
published online at http://ici.umn.edu/products/
newsletters.html#policy. Available issues include:

« Family Support Services in the United States (2006)
» Status of Institutional Closure Efforts in 2005 (2005)

» Costs and Outcomes of Community Services for Persons
with Intellectual and Developmental Disabilities (2004)

* Medicaid Home and Community Based Services:
The First 20 Years (2003)

* Wages of Direct Support Professionals Serving Persons
with Intellectual and Developmental Disabilities: A
Survey of State Agencies and Private Residential
Provider Trade Associations (2003)

You may be wondering why...

...you have received this newsletter. With each issue we mail not only to our regular
readers, but also to others whom we believe will find the information useful. If you would
like to receive every issue of this publication, or would like to receive our catalog or other
publications in specific areas of interest, contact our Publications Office at (612) 624-4512
(voice) or (612) 624-9344 (Fax), or publications@icimail.umn.edu.

For additional information about our projects and publications, you can also visit our Web
site and online catalog at http://ici.umn.edu.

Policy Research Brief
October 2006 « Vol. 17, No. 2

Policy Research Brief is published by the
Research and Training Center on Community
Living, Institute on Community Integration
(UCEDD), College of Education and Human
Development, University of Minnesota. This
publication is supported, in part, by
Cooperative Agreement #H133B031116 from
the National Institute on Disability and
Rehabilitation Research (NIDRR), U.S.
Department of Education.

Managing Editor is Sheryl A. Larson. The
opinions expressed are those of the authors
and do not necessarily reflect the position of
the Center or its funding sources.

Policy Research Briefis available online at
http:/fici.umn.edu/products/newsletters.html#
policy. Additional copies are also available
for purchase at:

Publications Office

Institute on Community Integration
University of Minnesota

109 Pattee Hall, 150 Pillsbury Drive SE
Minneapolis, MN 55455

Phone: (612) 624-4512

Policy Research Brief is available in alter-
native formats; to request an alternative
format contact the publications office at the
above address/phone.

The University of Minnesota is an equal
opportunity employer and educator.

Research and Training Center

on Community Living

Institute on Community Integration
University of Minnesota

109 Pattee Hall, 150 Pillsbury Dr. SE
Minneapolis, MN 55455

Address Service Requested

Non Profit
U.S. Postage
PAID
Minneapolis, MN
Permit No. 155




